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Andrew  H.  Wilson 
WILSON,  RYAN  &  CAMPILONGO 
235  Montgomery  Street 
Suite  450 

San  Francisco,  California  94104 
(415)  391-3900 

Laurie  J.  Bartilson 
Debra  S.  Tobias 
BOWLES  &  MOXON 
6255  Sunset  Boulevard 
Suite  2000 

Hollywood,  California  90028 
(213)  661-4030 

Attorneys  for  Plaintiff 

CHURCH  OF  SCIENTOLOGY  INTERNATIONAL 


RECEIVED 

MAR  1  9  1992 

hub  law  offices 


SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA 

FOR  THE  COUNTY  OF  MARIN 

)  Case  No.  152229 

) 

)  EVIDENTIARY  OBJECTIONS  TO  THE 
)  DECLARATION  OF  GRAHAM  E.  BERRY 
)  AND  ALL  ATTACHED  EXHIBITS  FILED 
)  IN  SUPPORT  OF  AMICUS  CURIAE  BRIEF 
)  IN  OPPOSITION  TO  PLAINTIFF'S  ORDER 
)  TO  SHOW  CAUSE  RE  PRELIMINARY 
)  INJUNCTION 
) 

) 

) 

) 

) 

)  DATE:  March  20,  1992 
)  TIME:  9:00  a.m. 

)  DEPT:  4 


Plaintiff  Church  of  Scientology  International  (hereinafter 
"the  Church")  hereby  submits  the  following  evidentiary  objections 
to  the  declaration  of  Graham  E.  Berry  ("Berry")  of  Lewis, 

D'Amato,  Brisbois  &  Bisgaard,  attorneys  of  record  for  amicus 
curiae  Joseph  A.  Yanny,  an  individual,  and  Joseph  A.  Yanny, 
professional  law  corporation  ("Yanny"),  submitted  in  support  of 


CHURCH  OF  SCIENTOLOGY  OF 
INTERNATIONAL,  a  California 
not-for-profit  religious 
corporation ; 


Plaintiff, 

vs. 

GERALD  ARMSTRONG  and  DOES  1 
through  25,  inclusive, 

Defendants. 
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Yanny's  amicus  curiae  in  opposition  to  plaintiff's  order  to  show 
cause  re  preliminary  injunction.  Pursuant  to  these  evidentiary 
objections,  and  the  accompanying  memorandum  of  points  and 
authorities,  plaintiff  respectfully  requests  that  each  and  every 
item  specified  in  Berry's  declaration  be  deemed  inadmissible  and 
disregarded  by  this  Court,  for  purposes  of  this  hearing  and  for 
all  future  purposes. 

Plaintiff  furthermore  objects  to  Berry's  declaration  in  its 
entirety,  in  each  and  every  item  of  evidence  proffered  therein, 
on  the  grounds  that  it  is  inadmissible,  incompetent,  without 
preliminary  or  foundational  facts,  or  unauthenticated,  hearsay, 
argumentative,  incompetent  opinion  evidence,  proffered  in 
violation  of  the  best  evidence  rule,  and  is  devoid  of  any 
probative  value  consistent  with  section  352  of  the  California 
Evidence  Code. 

Plaintiff  further  objects  to  Berry's  declaration  on  the 
grounds  that  as  counsel  newly  hired  by  Yanny  in  1992,  contrary  to 
paragraph  2  in  his  declaration  that  he  has  personal  knowledge  of 
the  facts  contained  in  the  declaration,  it  is  clear  that  he  does 
not  have  personal  firsthand  knowledge  of  the  facts  which  give 
rise  to  the  various  other  litigation  including  among  others,  the 
present  action,  the  Aznaran  action,  Yanny  I ,  Armstrong  I ,  the 
various  litigation  represented  by  attorney  Michael  Flynn,  for  the 
exhibits  attached  herein  since  he  was  not  the  author  of  the  same 
and  therefore  the  entire  affidavit  is  inadmissible  and  should  be 
excluded. 


/  /  / 
/  /  / 
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1.  Paragraph  4 :  Exhibit  A  is  objected  to  on  the  grounds 
that  it  lacks  foundation,  is  compromised  of  hearsay. 

2.  Paragraph  7:  Exhibit  D  is  objected  to  on  the  grounds 
it  is  (1)  inadmissible;  (2)  incompetent  without  preliminary  or 
foundational  facts;  (3)  is  comprised  of  improper  hearsay, 
argument,  incompetent  opinion  evidence;  (4)  is  irrelevant;  (5) 
not  within  the  affiant's  personal  knowledge;  and  (6)  is  devoid  of 
any  probative  value  pursuant  to  California  Evidence  Code  §  352. 

3.  Paragraph  8 :  Exhibit  E  is  objected  to  on  the  grounds 
that  it  is  (1)  inadmissible;  (2)  incompetent,  without  preliminary 
or  foundational  facts;  (3)  lacks  relevance;  (4)  is  not  within  the 
declarant's  personal  knowledge;  (5)  is  hearsay  and  (6)  is  devoid 
of  any  probative  value  pursuant  to  California  Evidence  Code  § 

352.  Moreover,  there  is  nothing  to  verify  that  this  Exhibit  is  a 
certified  copy  of  the  court's  intended  decision  and  accordingly 
lacks  authentication.  Exhibit  E  and  its  attachments  purport  to 
be  a  memorandum  of  intended  decision  allegedly  filed  on  June  22, 
1984  in  another  Armstrong  case  and  is  comprised  entirely  of 
inadmissible  hearsay  which  has  not  been  properly  judicially 
noticed. 

4.  Paragraphs  9  and  10:  Exhibits  F  and  G  are  objected  to 
on  the  grounds  they  are  (1)  inadmissible;  (2)  incompetent  without 
preliminary  or  foundational  facts;  (3)  comprised  of  improper 
hearsay,  argument;  (4)  contain  incompetent  opinion  evidence;  (5) 
are  not  relevant;  (6)  are  not  within  the  affiant's  personal 
knowledge;  and  (7)  are  devoid  of  any  probative  value  pursuant  to 
California  Evidence  Code  §  352. 


3 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


5. 


Paragraph  11:  Exhibit  H  is  objected  to  on  the  grounds 
that  it  (1)  lacks  foundation;  (2)  is  comprised  of  hearsay,  not 
within  the  declarant's  personal  knowledge,  and  (3)  lacks 
relevance.  Moreover,  Exhibit  H  has  not  been  authenticated,  and 
there  is  no  foundation  proffered  for  its  admissibility. 

6.  Paragraph  12:  Exhibit  I  is  objected  to  on  the  grounds 
that  it  is  (1)  inadmissible;  (2)  incompetent  without  preliminary 
or  foundational  facts;  (3)  is  comprised  of  improper  hearsay, 
argument,  and  incompetent  opinion  evidence;  (4)  lacks  relevance; 
(5)  is  not  within  the  affiant's  personal  knowledge;  and  (6)  is 
devoid  of  any  probative  value  pursuant  to  California  Evidence 
Code  §  352. 

7.  Paragraph  13;  Exhibit  J  is  objected  to  on  the  grounds 
that  it  is  (1)  inadmissible;  (2)  incompetent  without  preliminary 
or  foundational  facts;  (3)  is  comprised  of  improper  hearsay, 
argument,  and  incompetent  opinion  evidence;  (4)  lacks  relevance; 
(5)  is  not  within  the  affiant's  personal  knowledge;  and  (6)  is 
devoid  of  any  probative  value  pursuant  to  California  Evidence 
Code  §  352. 

8.  Paragraph  14;  Exhibit  K  is  objected  to  on  the  grounds 
that  it  is  (1)  inadmissible;  (2)  incompetent  without  preliminary 
or  foundational  facts;  (3)  is  comprised  of  improper  hearsay, 
argument ,  and  incompetent  opinion  evidence;  (4)  lacks  relevance; 
(5)  is  not  within  the  affiant's  personal  knowledge;  and  (6)  is 
devoid  of  any  probative  value  pursuant  to  California  Evidence 
Code  §  352. 

9.  Paragraph  15:  Exhibit  L  is  objected  to  on  the  grounds 
that  it  is  (1)  inadmissible;  (2)  incompetent  without  any 
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preliminary  or  foundational  facts;  (3)  is  comprised  of  hearsay; 
and  (4)  is  not  within  the  declarant's  personal  knowledge. 

10.  Paragraph  16:  Exhibit  M  is  objected  to  on  the  grounds 
that  it  is  (1)  inadmissible;  (2)  incompetent  without  preliminary 
or  foundational  facts;  (3)  is  comprised  of  hearsay;  (4)  is  not 
within  the  declarant's  personal  knowledge;  and  (5)  is  devoid  of 
any  probative  value  pursuant  to  California  Evidence  Code  §  352. 
Exhibit  M  was  not  prepared  by  the  declarant  and  purports  to  be  a 
settlement  agreement  on  behalf  of  Mr.  Flynn's  client  which  was 
confidential  between  those  parties. 

11.  Paragraph  17;  Exhibit  N  is  objected  to  on  the  grounds 
that  it  is  (1)  inadmissible;  (2)  incompetent;  (3)  without 
preliminary  or  foundational  facts;  (4)  lacks  relevance;  (5)  is 
not  within  the  declarant's  personal  knowledge;  (6)  is  hearsay  and 
(7)  is  devoid  of  any  probative  value  pursuant  to  California 
Evidence  Code  §  352. 

12.  Paragraph  18:  Exhibit  O  is  objected  to  on  the  grounds 

that  it  (1)  lacks  foundation;  (2)  is  not  authenticated  (i.e. 
lacks  certification) ;  (3)  is  comprised  of  hearsay  which  has  not 

been  overcome  by  not  being  properly  judicially  noticed,  and  (4) 
is  devoid  of  any  probative  value  pursuant  to  California  Rules  of 
Evidence  §  352. 

13.  Paragraph  19:  Exhibit  P  is  objected  to  on  the  grounds 
that  it  is  (1)  inadmissible;  (2)  incompetent;  (3)  without 
preliminary  or  foundational  facts;  (4)  is  not  certified;  (5)  is 
comprised  of  hearsay  which  has  not  been  properly  judicially 
noticed;  and  (6)  is  not  within  the  declarant's  personal 
knowledge. 
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14.  Paragraph  20:  Exhibit  Q  is  objected  to  on  the  grounds 
that  it  is  (1)  inadmissible;  (2)  incompetent;  (3)  without 
preliminary  or  foundational  facts;  (4)  is  not  certified;  (5)  is 
comprised  of  hearsay  which  has  not  been  properly  judicially 
noticed;  and  (6)  is  not  within  the  declarant's  personal 
knowledge . 

15.  Paragraph  21:  Exhibit  R  is  objected  to  on  the  grounds 
that  it  (1)  lacks  foundation;  (2)  is  not  a  document  prepared  by 
the  declarant  and  therefore  is  devoid  of  his  personal  knowledge; 
(3)  is  comprised  of  hearsay,  which  has  not  been  properly 
judicially  noticed;  and  (4)  is  devoid  of  any  probative  value 
pursuant  to  California  Evidence  Code  §  352. 

16.  Paragraph  22:  Exhibit  S  is  objected  on  the  grounds 
that  the  alleged  pleading  (1)  lacks  foundation;  (2)  is  comprised 
of  hearsay  which  has  not  been  properly  judicially  noticed,  and 
(3)  is  devoid  of  any  probative  value  pursuant  to  California 
Evidence  Code  §  352. 

17.  Paragraph  23:  Exhibit  T  is  objected  to  on  the  grounds 
that  it  (1)  lacks  foundation;  (2)  is  not  a  document  prepared  by 
the  declarant  and  therefore  is  devoid  of  his  personal  knowledge; 
(3)  is  comprised  of  hearsay,  which  has  not  been  properly 
judicially  noticed;  and  (4)  is  devoid  of  any  probative  value 
pursuant  to  California  Evidence  Code  §  352. 

18.  Paragraph  24:  Exhibit  U  is  objected  to  on  the  grounds 
that  the  alleged  pleading  (1)  lacks  foundation;  (2)  is  comprised 
of  hearsay  which  has  not  been  properly  judicially  noticed,  and 
(3)  is  devoid  of  any  probative  value  pursuant  to  California 
Evidence  Code  §  352. 
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19.  Paragraph  25:  Exhibit  V  is  objected  to  on  the  grounds 
that  it  is  (1)  inadmissible;  (2)  incompetent  without  any 
preliminary  or  foundational  facts;  (3)  was  not  prepared  by 
declarant  and  therefore  is  void  of  any  personal  knowledge;  (4)  is 
comprised  of  hearsay.  Furthermore,  Exhibit  V  which  has  been 
proffered  without  authentication  (i.e.  who  directed  it,  from 
where  it  originated,  how  it  was  obtained,  etc.),  and  is  therefore 
unreliable.  However,  more  importantly,  it  is  devoid  of  any 
probative  value,  pursuant  to  California  Evidence  Code  §  352. 

20.  Paragraph  26:  Exhibit  W  is  objected  to  on  the  grounds 
that  it  is  (1)  inadmissible;  (2)  incompetent;  (3)  without  any 
preliminary  or  foundational  facts  (i.e.  lacks  authentication); 

(4)  is  comprised  of  hearsay;  (5)  is  not  within  the  declarant's 
personal  knowledge;  and  (6)  is  devoid  of  any  probative  value 
pursuant  to  California  Evidence  Code  §  352. 

21.  Paragraph  27:  Exhibit  X  is  objected  to  on  the  grounds 
that  it  is  (1)  inadmissible;  (2)  incompetent;  (3)  without  any 
preliminary  or  foundational  facts  (i.e.  lacks  authentication) ; 

(4)  is  comprised  of  hearsay;  (5)  is  not  within  the  declarant's 
personal  knowledge;  and  (6)  is  devoid  of  any  probative  value 
pursuant  to  California  Evidence  Code  §  352. 

22.  Paragraph  28:  Exhibit  Y  is  objected  to  on  the  grounds 
that  it  is  (1)  inadmissible;  (2)  incompetent;  (3)  without  any 
preliminary  or  foundational  facts  (i.e.  lacks  authentication); 

(4)  is  comprised  of  hearsay;  (5)  is  not  within  the  declarant's 
personal  knowledge;  and  (6)  is  devoid  of  any  probative  value 
pursuant  to  California  Evidence  Code  §  352. 

23.  Paragraph  29:  Exhibit  Z  is  objected  to  on  the  grounds 


7 


12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


that  the  proffered  document  is  (1)  inadmissible;  (2)  incompetent; 

(3)  without  any  preliminary  or  foundational  facts  (i.e. 

unauthenticated  or  certified) ;  (4)  is  comprised  entirely  of 

hearsay  of  another  proceeding  which  was  not  judicially  noticed; 
(5)  is  not  within  the  declarant's  personal  knowledge;  and  (6)  is 
devoid  of  any  probative  value  pursuant  to  California  Rules  of 
Evidence  §  352. 

24.  Paragraph  30:  Exhibit  AA  is  objected  to  on  the  grounds 
that  it  is  (1)  inadmissible;  (2)  incompetent;  (3)  without  any 
preliminary  or  foundational  facts  (i.e.  lacks  authentication); 

(4)  is  comprised  of  hearsay;  (5)  is  not  within  the  declarant's 
personal  knowledge;  and  (6)  is  devoid  of  any  probative  value 
pursuant  to  California  Evidence  Code  §  352. 

25.  Paragraph  31:  Exhibit  BB  is  objected  to  on  the  grounds 
that  it  is  (1)  inadmissible;  (2)  incompetent;  (3)  proffered 
without  any  preliminary  or  foundational  facts;  (4)  is  not  within 
the  declarant's  personal  knowledge  nor  is  it  an  original 
declaration  from  Mr.  Yanny  but  rather  one  obtained  from  some 
other  proceeding;  (5)  is  comprised  not  only  of  hearsay,  but 
multiple  hearsay  and  (6)  is  devoid  of  any  probative  value 
pursuant  to  California  Rules  of  Evidence  §  352.  The  proffered 
declaration  of  Mr.  Yanny  set  forth  as  Exhibit  BB  herein,  is 
further  objected  to  in  its  entirety  on  the  grounds  that  Mr.  Yanny 
as  the  declarant  lacks  personal  knowledge  of  the  matters  stated 
therein  and  accordingly  the  evidence  proffered  therein  is 
objected  to  on  the  grounds  that  it  is  inadmissible,  incompetent, 
without  any  preliminary  or  foundational  facts,  is  comprised  of 
hearsay,  argument,  incompetent  opinion  evidence,  and  is  devoid  of 
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352. 

26.  Paragraph  32;  Exhibit  CC  is  objected  to  in  its 
entirety  on  the  grounds  that  the  proffered  document  is  (1) 
inadmissible;  (2)  incompetent;  (3)  without  any  preliminary  or 
foundational  facts  (i.e.  unauthenticated  or  certified);  (4)  is 
comprised  entirely  of  hearsay  of  another  proceeding  which  was  not 
judicially  noticed;  (5)  is  not  within  the  declarant's  personal 
knowledge;  and  (6)  is  devoid  of  any  probative  value  pursuant  to 
California  Rules  of  Evidence  §  352. 

27.  Paragraph  33:  Exhibit  DD  is  objected  to  in  its 
entirety,  and  each  and  every  item  of  item  proffered  therein,  on 
the  grounds  that  it  is  (1)  inadmissible;  (2)  incompetent;  (3) 
without  any  preliminary  or  foundational  facts;  (4)  is  comprised 
of  hearsay  and  multiple  hearsay;  (5)  unauthenticated  exhibits  and 
documents;  and  (6)  is  devoid  of  any  probative  value  pursuant  to 
California  Rules  of  Evidence  §  352.  Exhibit  DD  is  further 
objected  to  on  the  grounds  that  the  composite  exhibit  created  by 
Mr.  Berry  is  infected  with  the  same  deficiencies  raised  herein 
and  are  therefore  inadmissible  and  incompetent.  However,  more 
importantly,  the  entire  exhibit  has  been  improperly  proffered 
without  being  judicially  noticed. 

28.  Paragraph  34:  Mr.  Berry  has  attached  under  separate 
cover  a  document  entitled  "Declarations  of  Gerald  Armstrong" 
(hereinafter  Armstrong  declarations)  which  has  been  attached  as 
Exhibits  A  -  H.  The  Armstrong  declarations  are  objected  to  in 
their  entirety  and  each  and  every  item  proffered  therein  on  the 
grounds  that  they  are  (1)  inadmissible;  (2)  incompetent;  (3) 
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without  any  preliminary  or  foundational  facts;  (4)  are  comprised 
of  hearsay,  argument  incompetent  opinion  evidence;  and  (5)  are 
devoid  of  any  probative  value  pursuant  to  California  Rules  of 
Evidence  §  352.  None  of  the  Armstrong  declarations  are  original 
declarations  and  appear  to  have  been  taken  from  various  cases 
which  are  not  designated  or  judicially  noticed.  More 
importantly,  however,  all  of  the  declarations  fail  to  state  that 
Mr.  Armstrong  had  personal  knowledge  of  the  matters  stated 
therein  and  accordingly  they  are  incompetent.  Furthermore,  the 
declarations  comprising  Exhibits  A,  B,  D,  and  H  are  not  executed 
under  penalty  of  perjury  under  the  laws  of  the  State  of 
California  and  are  therefore  inadmissible.  Mr.  Berry's  composite 
exhibit  of  the  Armstrong  declarations  is  further  objected  to  on 
the  grounds  that  the  information  proffered  is  not  within  the 
declarant's  personal  knowledge  and  has  failed  to  minimumly 
provide  when  the  documents  were  prepared,  in  what  matter  or 
proceeding,  and  more  importantly,  whether  in  fact  Mr.  Armstrong 
prepared  and  signed  the  declarations.  Similarly,  the  proffered 
evidence  contained  in  the  Armstrong  declarations  clearly 
demonstrate  that  he  did  not  have  firsthand  personal  knowledge  of 
the  matters  stated  therein  and,  accordingly,  the  Armstrong 
declarations  are  objected  to  on  the  grounds  of  competency. 

29.  Paragraph  35:  Mr.  Berry  has  attached  under  separate 
cover  a  document  entitled  "declarations  of  Michael  J.  Flynn, 

Esq."  (hereinafter  "Flynn  declarations")  which  are  comprised  of 
Exhibits  A  -  C,  Exhibit  A  being  an  affidavit  prepared  by  Mr. 

Flynn,  dated  September  21,  1983,  a  declaration  prepared  by  Mr. 
Flynn  dated  November  7,  1984,  and  Exhibit  C,  a  declaration 
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2 

prepared  by  Mr.  Flynn  dated  July  1985.  The  Flynn  declarations 

are  objected  to  in  their  entirety,  and  each  and  every  item  of 

2 

evidence  proffered  therein,  on  the  grounds  that  they  are  (1) 

inadmissible;  (2)  incompetent;  (3)  without  any  preliminary  or 

5 

foundational  facts;  (4)  are  comprised  of  hearsay  and  multiple 

hearsay,  contain  argument,  incompetent  opinion  evidence;  and  (6) 

1 

are  declarations  taken  from  other  proceedings  since  the  originals 

8 

have  not  been  filed  and  made  a  part  of  this  record  and  therefore 

9 

are  inadmissible  on  the  further  grounds  that  they  are  not 

10 

properly  judicially  noticed.  Furthermore,  Mr.  Berry  has  no 

11 

personal  knowledge  as  to  when  these  declarations  were  prepared, 

12 

by  whom,  when,  or  in  fact  whether  or  not  Mr.  Flynn  signed  them. 

13 

In  this  regard,  only  Exhibits  A  and  D  have  a  purported  signature 

14 

of  Mr.  Flynn  and  Exhibit  C  with  its  various  attachments  is 

15 

unverified  and  further  objected  to  as  incompetent  evidence. 

16 

Lastly  the  Flynn  declarations  are  objected  to  on  the  grounds  that 

17 

they  lack  any  probative  value  pursuant  to  California  Rules  of 

18 

Evidence  §  352. 

19 

Plaintiff  respectfully  requests  that  the  Court  sustain 

20 

plaintiff's  objections  hereinabove  raised  to  the  ersatz  evidence 

21 

submitted  in  support  of  Joseph  A.  Yanny's  Amicus  Curiae  brief  and 

22 

that  each  and  every  item  specified  in  the  above  objections  be 

23 

deemed  inadmissible  and  disregarded  by  this  Court,  for  purposes 

24 

/  /  / 

25 

III 

26 

1  /  / 

27 

/  /  / 

28 

/  /  / 

11 
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17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 


of  this  hearing  and  for  all  future  purposes. 


Dated:  March 


1992 


Respectfully  submitted, 


Attorneys  for  Plaintiff 
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